Annex 2

Operational Guidelines for Foreign Exchange Administration of Cross-border Guarantees
Part I  Foreign Exchange Administration of Overseas Loans under Domestic Guarantees (OLDG)

I. The guarantors may enter into OLDG contracts by themselves in their OLDG business, subject to the laws and regulations of the state, the provisions of the relevant industrial authorities, and the provisions on foreign exchange administration. 

II. Registration of Overseas Loans under Domestic Guarantees 

The guarantors shall complete the OLDG registration in accordance with the following provisions, after signing the OLDG contracts:

(I) Where the guarantors are banks, the guarantors shall submit the data related to the OLDG to the capital account information system of the Foreign Exchange Administration by the data interface program or other methods. 

(II) Where the guarantors are non-bank financial institutions or enterprises ("non-bank institutions"), they shall handle the registration procedures for the OLDG contracts with the local Foreign Exchange Administration within 15 working days after signing the guarantee contracts. Where there is any change to the key clauses of the guarantee contracts or the debt contracts under the guarantee (including changes in the extension of the debt contracts, the amount and term of the debt, or the guarantee or the creditor), they shall handle the registration procedures for the alteration of the OLDG within 15 working days. 

1. Upon handling with the Foreign Exchange Administration the registration procedures for OLDG contracts, non-bank institutions shall provide the following materials: 

(1) A written application for the registration of the OLDG contract (the content shall include the company profile, the balance of registered and outstanding cross-border guarantees, a summary of the content of this guarantee transaction, the expected source of funds for repayment, and other matters that require a description). Where there is any co-guarantor, a description thereof shall be included with the application;

(2) The guarantee contract and the principal debt contract under the guarantee (where there is much text to the contract, providing the brief terms of the contract, affixed with the seal; where the contract is made in a foreign language, the Chinese translation thereof shall be provided, affixed with the seal);

(3) The relevant evidentiary materials deemed necessary to be supplemented by the Foreign Exchange Administration in accordance with these Provisions (such as the approval documents from the National Development and Reform Commission [NDRC] and the commerce authorities with respect to the overseas investment project, and the changed materials required to be provided upon registration of an alteration, etc.). 

2. The Foreign Exchange Administration shall carry out a procedural examination of the registration application for the guarantors which are non-bank institutions, and shall handle the registration procedures for such guarantors in accordance with the principles of authenticity and compliance. Where the Foreign Exchange Administration has any doubts about the authenticity, commercial reasonableness, compliance, or performance of the guarantee contract, they have the right to require that the guarantor submit a written explanation. Where the Foreign Exchange Administration determines, in accordance with reasonable commercial standards and the relevant regulations, that the guarantor's explanation is obviously not substantiated, it may decide not to accept the registration application and shall give the applicant a written explanation of the reasons thereof. 

Where the guarantor fails to handle the guarantee registration procedures with the Foreign Exchange Administration within the prescribed time limit, if the guarantor is able to provide a reasonable explanation and there is no intention to affect an obligation to perform the guarantee upon the application by the guarantor for the registration, the Foreign Exchange Administration may handle supplementary registration procedures for the guarantor in accordance with the normal procedures; if  the guarantor is unable to provide a reasonable explanation, the Foreign Exchange Administration may treat it as a case of failure to complete the guarantee registration in a timely manner and shall handle the supplementary registration procedures for the guarantor after handing over the case to the foreign exchange inspection department. 

3. Non-financial institutions may submit an application to the Foreign Exchange Administration for submission of OLDG data via the capital account system with reference to the financial institutions. 

4. Where there are multiple domestic guarantors under the same OLDG business, they may designate, on their own through mutual agreement, one guarantor to handle the registration procedures with the local Foreign Exchange Administration. When handling the OLDG registration procedures, the Foreign Exchange Administration shall indicate the other guarantor(s) in the "Remark" column. 

III. Financial institutions that provide an OLDG as guarantors shall have the relevant qualifications to operate guarantee business in accordance with the provisions of the relevant industrial authorities. The guarantee provided in the name of the domestic branch shall be authorized by the head office or the principal office. 

IV. The use of funds under an OLDG shall comply with the following provisions:

(I) The funds under the OLDG shall only be used for relevant expenditures within the normal business scope of the debtors, shall not be used to support relevant transactions of the debtors beyond their normal business scope, and shall not be used for arbitrage or any other speculative transactions by means of fabricated trading backgrounds. 

(II) Without the approval of the Foreign Exchange Administration, the debtors shall not transfer the funds under the guarantee back to the PRC for use through such methods as borrowing, equity investments, or securities investments in the PRC. 

The funds under the guarantee shall not be used for equity or debt investments, by overseas institutions or individuals directly or indirectly, in domestic institutions or individuals, including but not limited to the following circumstances:

1. The debtor uses the funds under the guarantee to make, directly or indirectly, equity or debt investments in institutions incorporated within the PRC. 

2. The funds under the guarantee are used to acquire the equity of an overseas target company, of which over 50 percent of the assets are located within the PRC. 

3. The funds under the guarantee are used to repay the debt of the debtor or any other overseas company, while the original funds from the financing are transferred, directly or indirectly, back to the PRC in the form of equity or debt. 

4. The debtor uses the funds under the guarantee to make advance payments for trade in goods or trade in services, and the payment time is more than 1 year before the time of delivery of the goods or services and the amount of the advance payment exceeds USD 1 million and 30 percent of the total price of the sales and purchase agreement (for the export of large complete sets of equipment or contract services, the completed workload may be deemed as the delivery). 

(III) The following special transactions under OLDG contracts shall comply with the following provisions:

1. Where the subject of the guarantee under the OLDG is the repayment obligation under a bond offering by the overseas debtor, the equity of the overseas debtor shall be held, directly or indirectly, by the domestic institutions, the proceeds from the overseas bond offering shall be used for overseas investment projects that have an affiliation with domestic institutions in terms of equity, and the relevant overseas institutions or projects shall have obtained the approval, registration, recording, or confirmation by the relevant overseas investment authorities of the PRC in accordance with the relevant provisions. 

2. Where the funds from the financing under OLDG contracts are used to acquire, directly or indirectly, the equity (including the establishment of new overseas enterprises, acquisition of the equity of overseas enterprises, and capital increases in overseas enterprises) or the debt of any other overseas institution, such investments shall comply with the provisions of the relevant departments of the PRC regarding overseas investments;

3. Where the obligation under the OLDG contract is the payment obligation under the derivative transactions of the overseas institutions, the derivative transactions of the debtor shall be carried out for the purpose of stopping losses or hedging, shall be consistent with the scope of its main business, and shall be duly authorized by its shareholders. 

V. De-registration of Overseas Loans under Domestic Guarantees
After the debtor pays off the debt under the guarantee, the due date for the guarantor to make the payment expires, or the guarantee is performed, with respect to an OLDG the guarantor shall handle the OLDG de-registration procedures. In particular, banks may submit  updated OLDG data to the capital account system of the Foreign Exchange Administration by the data interface program or by other methods; non-bank institutions shall submit applications to the Foreign Exchange Administration for the relevant de-registration within 15 working days. 

VI. Performance of the Guarantee

(I) Where the banks perform a guarantee under an OLDG, they may handle by themselves the procedures for external payments under the performance of the guarantee, their funds for the performance of the guarantee may be derived from the foreign exchange advances made by themselves to the counter-guarantors, the security deposit in foreign exchange or Renminbi from the counter-guarantors, or other funds paid by the counter-guarantors. The counter-guarantors may handle the procedures for foreign exchange purchases or payments directly upon the strength of the supporting documents on the performance of the guarantee. 

(II) Where non-bank institutions perform the guarantee, they may handle the procedures for foreign exchange purchases and external payments under the performance of the guarantee directly with the banks upon the strength of the guarantee registration documents affixed with the seal of the Foreign Exchange Administration. Upon handling an indirect declaration of the balance of payments, the business number obtained upon the guarantee registration shall be filled in. 

Where non-bank institutions perform the guarantee under an OLDG, before the overseas debtor pays off the debt assumed by the domestic guarantor (with the exception if the overseas debtor is unable to pay off the debt due to bankruptcy, liquidation, etc.), the guarantor shall not enter into any new OLDG contract without the approval of the Foreign Exchange Administration. 

(III) Where non-bank institutions fail to complete the registration after the provision of an OLDG but need to handle the procedures for the performance of the guarantee, the guarantors shall submit an application to the Foreign Exchange Administration for supplementary registration of the OLDG, then handle with the banks the procedures for the performance of the guarantee upon the strength of the supplementary registration documents. Before handling the supplementary registration procedures, the Foreign Exchange Administration shall hand over the case to the foreign exchange inspection department. 

VII. Registration of External Claims

(I) In the event of the performance of a guarantee under OLDG business, the domestic guarantor or the domestic counter-guarantor which becomes an external creditor shall handle the registration procedures for the external claims. 

Where the external creditor is a bank, it shall submit the information related to the external claims through the capital account information system. Where the creditor is a non-bank institution, it shall handle the registration procedures for external claims with the local Foreign Exchange Administration within 15 working days after the performance of the guarantee, and shall handle the registration for an alteration or de-registration procedures related to the external claims in accordance with the relevant provisions. 

(II) Where the external creditor is a bank and the debtor (or counter- guarantor) under the guarantee proactively performs the repayment obligation to the guarantor, the debtor (or the counter-guarantor) and the guarantor may handle by themselves their respective procedures for payments and receipts. Where the debtor (or counter-guarantor) is unable to proactively perform the repayment obligations for various reasons, and the funds collected by lawful means by the guarantor from the debtor (or the counter-guarantor) are not in the same currency as the original currency used for the performance of the guarantee, the guarantor may handle by itself the relevant exchange procedures on behalf of the debtor (or the counter-guarantor). 

(III) Where the external creditor is a non-bank institution and the funds recovered from the debtor is in foreign exchange, it may handle the procedures for the foreign exchange settlement after it explains the source of the funds to the bank and the bank confirms that the domestic guarantor has completed the registration of the external claims in accordance with the relevant provisions. 

VIII. Other Provisions

(I) Upon handling OLDG business, the guarantor shall examine the capacity as a debtor, the use of the funds under the guarantee, the expected source of funds for repayment, the possibility of the performance of the guarantee, and the relevant trading background, carry out due diligence on compliance with the relevant domestic and overseas laws and regulations, and supervise, in an appropriate manner, the debtor to use the funds under the guarantee in accordance with the use as declared by the debtor. 

(II) Domestic individuals, as guarantors, may handle OLDG business with reference to domestic non-bank institutions. 

(III) The counter-guarantee provided by the domestic institution for the overseas institution (debtor) in favor of the overseas guarantor of the debtor shall be subject to administration as the OLDG, and the domestic institution which provides the counter-guarantee shall comply with these Provisions. Where the domestic institution provides the guarantee for the overseas institution (debtor) in accordance with the provisions on the OLDG, the counter-guarantee provided by any other domestic institution for the debtor in favor of the domestic institution which provides the OLDG shall not be subject to administration as the OLDG, but shall be subject to the relevant provisions on foreign exchange administration. 

(IV) An OLDG whose upper limit of the guarantee liability cannot be reasonably estimated by the guarantor, such as a project completion guarantee issued by a domestic enterprise without an upper limit of compensation, may not be subject to registration and may handle the procedures for performance of the guarantee upon approval by the Foreign Exchange Administration. 
Part II  Foreign Exchange Administration of Domestic Loans under Overseas Guarantees
I. Domestic non-financial institutions may use a guarantee provided by overseas institutions or individuals and by themselves enter into the DLOG contracts with respect to their loans or credit limits acquired from domestic financial institutions, subject to the satisfaction of all the following conditions:

(I) The debtors are non-financial institutions registered and operating within the PRC;

(II) The creditors are financial institutions registered and operating within the PRC;

(III) The object of the guarantee is a domestic or foreign currency loan (excluding an entrusted loan) or a binding credit limit;

(IV) The form of the guarantee complies with the domestic and overseas laws and regulations. 

Without approval, domestic institutions shall not handle DLOG business beyond the above scope. 

II. Where domestic debtors carry out DLOG business, the domestic financial institutions which disburse the loans or provide the credit limits shall collectively submit the data on the DLOG business to the capital account system of the Foreign Exchange Administration. 

III. In the event of the performance of a guarantee under a DLOG, financial institutions may handle directly with the overseas guarantors the procedures for receipts under the performance of the guarantee. 

In the event of the performance of the guarantee under DLOG business of domestic debtors, before the domestic debtor pays off the debt owed to the overseas guarantor, the domestic debtor shall not enter into any new DLOG contract without the approval of the Foreign Exchange Administration; where the DLOG contracts have been already signed but no withdrawal has been made or not all the withdrawals have been made, the domestic debtors shall not make any new withdrawals without the approval of the local Foreign Exchange Administration . 

With respect to the external liabilities of domestic debtors arising from the performance of guarantees under a DLOG, the outstanding principal balance shall not exceed the amount of net assets of the domestic debtors as audited at the end of the previous year. Where the above limit is exceeded, the external debt quota of the domestic debtors shall be used; where the external debt quota is still insufficient, it shall be treated as a case of external borrowing without approval. 

Where a domestic non-bank financial institution is the creditor and an overseas guarantor performs the guarantee, the domestic non-bank financial institution shall fill in the business number obtained upon the DLOG registration in the declaration form, while handling the indirect declaration of the balance of payments. 

Upon submitting an application to the creditor for DLOG business, the domestic debtor shall provide the creditor with authentic and complete information on debt defaults, the external debt registration, and debt servicing in the previous DLOG business. 

IV. In the event of performance of overseas guarantees under DLOG business, domestic debtors shall handle with the local Foreign Exchange Administration the registration procedures for the short-term external debt contract and the recording procedures for the relevant information within 15 working days from the time of the performance of the guarantee. The Foreign Exchange Administration shall carry out ex-post inspection on the compliance of the DLOG business of the debtors during the registration procedures of the external debt contract. Where any violation is found, the Foreign Exchange Administration may handle the external debt registration procedures after the case of violation is handed over to the foreign exchange inspection department. 

Where an application for external debt registration is submitted due to the performance of overseas guarantees, the debtor shall provide the Foreign Exchange Administration with the following materials:

(I) A written application for the registration of the external debt contracts (the content of which shall include the company profile,  information regarding the DLOG business on a case-by-case and summary basis, information regarding performance of this guarantee, and other matters that require description). 

(II) A copy of the guarantee contract and the supporting documents on the performance of the guarantee (where there is much text in the contract, providing the brief terms of the contract, affixed with the seal; where the contract is made in a foreign language, the Chinese translation thereof shall be provided, affixed with the seal of the debtor);

(III) Foreign-invested enterprises shall provide documents such as the certificates of approval and the business licenses; Chinese-funded enterprises shall provide the business licenses. 

(IV) The audited financial statements of the debtor at the end of the previous year. 

(V) Other materials as may be required by the Foreign Exchange Administration in order to verify the compliance and authenticity of the DLOG business (such as the certificates of incorporation of the overseas creditors  or the identity certificates of individuals). 

V. Where financial institutions handle the procedures for the performance of the guarantee under a DLOG, and foreign exchange settlements or purchases are required because the funds for the performance of the guarantee are not in the same currency as the withdrawal currency with respect to the debt under the guarantee, they shall submit an application to the Foreign Exchange Administration. Where financial institutions handle the business of foreign exchange settlements (or foreign exchange purchases) for the funds under the performance of overseas guarantees, their branches or head offices shall collectively submit an application to the local Foreign Exchange Administration thereof after summarizing the applications to themselves and their subordinate branches with respect to the foreign exchange settlement (or foreign exchange purchase) for the funds under the performance of the guarantee. 

Applications of financial institutions with respect to foreign exchange settlements (or foreign exchange purchases) for funds under the performance of overseas guarantees shall be submitted to the Capital Account Management Departments of the SAFE. Where there is no irregular activity by the financial institutions upon their entry into the loan guarantee contracts as creditors, the Foreign Exchange Administration may approve their foreign exchange settlement (or foreign exchange purchase) for the funds under the performance of the guarantee. Where irregular activities by the financial institutions are attributable to procedural violations, such as a failure to complete the collective registration by the creditors, the Foreign Exchange Administration may first approve the foreign exchange settlement (or the foreign exchange purchase) and then handle the violation cases in accordance with the relevant regulations; where the irregular activities of the financial institutions are attributable to substantial violations such as not being permitted by the existing policies, the financial institutions shall assume the relevant responsibilities and the Foreign Exchange Administration shall hand over the cases to the foreign exchange inspection department before approval of the foreign exchange settlement (or foreign exchange purchase). 

VI. Where the financial institutions apply for foreign exchange settlement (or foreign exchange purchases) for funds under the performance of the guarantee, they shall submit the following documents:

(I) An application; 

(II) The DLOG business contract (or brief terms of the contract);

(III) Written materials evidencing the source of the funds for the foreign exchange settlement (or the foreign exchange purchase);

(IV)Certificates for the external debt registration provided by the debtors for the performance of the guarantee under the DLOG (where the debtors are unable to obtain the external debt registration certificates due to liquidation, dissolution, debt exemptions, or other reasonable factors, the reason shall be described); 

(V)Other evidentiary materials deemed necessary by the Foreign Exchange Administration. 

VII. Where the overseas guarantor provides a partial guarantee (risk sharing) for the loan portfolio granted by a domestic financial institution to several domestic debtors and the guarantee is performed (compensation is made), if the contract provides that the domestic financial institution recovers the debt against the debtor on behalf of the overseas guarantor, the acting financial institution shall submit the data on the external debt registration to the Foreign Exchange Administration, and the outstanding principal balance shall not exceed the sum of the amount of the net assets of the debtors audited at the end of the previous year under the guarantee contract. 

Part III  Foreign Exchange Administration for Property Guarantees
I. The Foreign Exchange Administration shall only regulate foreign exchange administration under the capital account involved in cross-border guarantees, and will not examine the legality of the RRGWS created by the parties to the guarantee. The parties to the guarantee shall confirm by themselves compliance with the relevant laws and regulations by the following, including but not limited to:

(I)Whether the property or right under the mortgage (pledge) is within the scope as specified by the law;

(II)Whether there is any legally mandatory registration requirement on the creation of the mortgage (pledge);

(III)Whether there is any prior approval, registration, or recording required by the relevant authorities for the creation of the mortgage (pledge);

(IV)Whether the subject of the mortgage or the pledge shall be subject to a value assessment before the creation of the mortgage (pledge), or whether an over-mortgage (pledge) is permitted, etc.;

(V)Whether there are any restrictive provisions by the relevant departments of the state regarding the transfer or realization of the property or rights under the mortgage (pledge) upon the realization of the mortgage (pledge). 

II. The cross-border receipts and payments and transactions between the guarantor and creditor arising from the provision of property guarantees, such as a mortgage and pledge, shall comply with the restrictive or procedural provisions on foreign exchange administration, if any. 

Whether there is any restrictive provision of the state regarding  cross-border acquisitions of specific types of assets (equity, debt, housing property, or other types of assets) by the domestic and overseas institutions or individuals, if an overseas institution acquires domestic assets from a domestic institution or another overseas institution, or a domestic institution acquires overseas assets from an overseas institution or another domestic institution, the parties to the guarantee shall confirm by themselves that the performance of the guarantee contract does not conflict with the relevant restrictive provisions. 

III. Where the place of incorporation of the guarantor or the creditor is located within the PRC and that of the other is located outside the PRC, or the registration location of the RRGWS (or property location, or location of the source of the proceeds) or the place of incorporation of the guarantor or creditor is located within the PRC and the other is located outside the PRC, the domestic guarantor or domestic creditor shall handle the relevant foreign exchange administration procedures in accordance with the following provisions:

(I) With respect to the place of incorporation of the guarantor, that of the creditor and the registration location of the RRGWS (or the property location, or the location of the source of the proceeds), where at least one of them is located within the PRC and the other(s) is (are) located outside the PRC, the method of realization by the guarantor of the RRGWS shall comply with the relevant laws and regulations. 

(II) Unless specifically set forth otherwise, the guarantor or the creditor may submit an application directly to a domestic bank for remittance or receipt of the proceeds from disposal of the collateral; after the bank examines the authenticity and compliance of the performance of the guarantee and retains the necessary materials, the guarantor or the creditor may proceed with the foreign exchange purchase, foreign exchange settlement, and cross-border receipts and payments. 

(III)Where ownership of the relevant collateral is transferred between the guarantor and the creditor and the foreign exchange registration for the cross-border investments is required to be completed in accordance with the relevant provisions, the parties shall handle the relevant procedures for registration or alteration. 

IV. Where the property guarantee provided by the guarantor for a third-party debtor in favor of the creditor constitutes an OLDG or a DLOG, the guarantee registration procedures shall be handled in accordance with the relevant provisions for an OLDG or DLOG, and the relevant restrictive provisions shall be complied with. 

Where the property guarantee registered by the Foreign Exchange Administration fails to be legally created for any reason, the guarantor shall handle the relevant de-registration procedures with the Foreign Exchange Administration. 

V. Where domestic non-bank institutions provide a property guarantee for overseas debtors in favor of overseas creditors, the Foreign Exchange Administration shall, upon handling the OLDG registration, make a brief record of the specific content of the RRGWS on the OLDG registration certificate. 

The specific content of the RRGWS recorded by the Foreign Exchange Administration on the OLDG registration certificate shall not constitute the basis for the creation of the relevant mortgage or pledge, nor shall it constitute a condition for the effectiveness of the relevant mortgage or pledge contract. 

VI. Where domestic institutions provide a cross-border property guarantee for their own debts, they shall not be required to complete the guarantee registration. Where the guarantor converts the subject of the mortgage into money to repay the debt in a manner permitted by the regulations, or the mortgagee applies for a foreign transfer after the sale of the subject of the mortgage, the guarantor shall handle the relevant payment procedures with reference to the repayment of the principal and the interest under an ordinary external debt. 

Part IV  Foreign Exchange Administration for Other  Cross-border Guarantees
I. Other Cross-border Guarantees
(I) An OCG refers to any cross-border guarantee other than the said OLDG and DLOG, including but not limited to:

1. A Cross-border Guarantee in which the place of incorporation of the guarantor is located within the PRC and the place of incorporation of the debtor or the creditor is located within the PRC and that of the other is located outside the PRC;

2. A Cross-border Guarantee in which the place of incorporation of the guarantor is located outside the PRC and the place of incorporation of the debtor or the creditor is located within the PRC and that of the other is located outside the PRC;

3. A Cross-border Guarantee in which the places of incorporation of the parties to the guarantee are located within the PRC and the registration location of the RRGWS is located outside the PRC;

4. A Cross-border Guarantee in which the places of incorporation of the parties to the guarantee are located outside the PRC and the registration location of the RRGWS is located within the PRC. 

(II) The domestic institutions which provide or accept the OCG may by themselves enter into the cross-border guarantee contracts, subject to the domestic and overseas laws and regulations and these Provisions. Unless specifically set forth otherwise by the Foreign Exchange Administration, the guarantor and the debtor are not required to handle the registration or the recording procedures with the Foreign Exchange Administration with respect to an OCG and are not required to submit the data to the capital account information system. 

(III) The domestic institutions shall, upon handling an OCG, handle the foreign exchange administration procedures related to the external claims and debts in accordance with the relevant provisions. Where the external claims or debts under the guarantee are subject to any prior approval or registration procedures, such relevant procedures shall be handled. 

(IV) Unless specifically set forth otherwise, the domestic guarantor or the domestic creditor may submit an application directly to a domestic bank for remittance or receipt of the funds under the performance of the guarantee; after the bank examines the authenticity and compliance of the performance of the guarantee and retains the necessary materials, the guarantor or the creditor may proceed with the foreign exchange purchases, foreign exchange settlement, or cross-border receipts and payments. 

(V) Where the place of incorporation of the guarantor is located within the PRC and that of the debtor is located outside the PRC and external claims are formed after the performance of the guarantee, registration of the external claims shall be completed; where the place of incorporation of the guarantor is located outside the PRC and that of the debtor is located within the PRC and the overseas creditor is changed after the performance of the guarantee, the alteration registration for the creditor under the external debt shall be completed. 

(VI) Where the domestic guarantor pays the domestic creditor the funds under the performance of the guarantee or the domestic debtor compensates the domestic guarantor for the funds under the performance of the guarantee and the payer is required to handle the procedures for the domestic foreign exchange transfer because the debt under the guarantee is denominated and settled in a foreign currency, the payer may handle the relevant payment procedures directly with the banks. 

II. Domestic debtors may submit an application directly to the banks in accordance with the relevant provisions on foreign exchange administration of trade in services with respect to external payments of guarantee fees. 

III. The guarantor or the debtor shall not sign a cross-border guarantee contract if it clearly knows or ought to know that the obligation to perform the guarantee will definitely be affected. The guarantor, the debtor, and the creditor may, under reasonable commercial principles, determine whether the guarantee contract has any obvious intention of performing the guarantee, in accordance with the following standards:

(I) Whether the debtor itself has sufficient solvency or predictable sources of funds for repayment upon entry into the guarantee contract; 

(II) Whether the financing conditions set forth in the loan contract under the guarantee are obviously inconsistent with the use of the loan funds declared by the debtor, with respect to the amount, interest rate, or term, etc.;

(III) Whether the parties to the guarantee have any intention to repay in advance the debt under the guarantee through the performance of the guarantee;

(IV) Whether there has been any performance of the guarantee or debt default in bad faith committed by the parties to the guarantee as guarantors, counter-guarantors, or debtors. 

IV. Where the guarantor, the debtor, and the creditor submits an application to a domestic bank to handle the foreign exchange purchase and payment and the foreign exchange collection and settlement business related to the cross-border guarantee, the domestic bank shall carry out due diligence on the background of the cross-border guarantee transaction to confirm that the guarantee contract complies with the laws and regulations of the PRC and these Provisions. 

V. The cross-border commitments under any of the following circumstances shall not be brought into the scope of foreign exchange administration as a cross-border guarantee:

(I) Such commitments do not have a contractual nature or are not legally binding; 

(II) The method of the performance of the committed obligation does not include payment obligations, such as cash deliveries or satisfaction by conversion of property into money;

(III) The performance of a committed obligation will not create any creditor's right, which is directly corresponding thereto, against the party to whom the commitment is made;

(IV) The cross-border commitments which are effectively regulated by other departments under other regulations of the PRC, and which, as defined by the Foreign Exchange Administration, are not brought into the scope of foreign exchange administration as cross-border guarantees, such as sight and usance letters of credit issued by domestic banks for domestic institutions under the import of goods and service and credit insurance within the scope of regulation by the relevant industrial authorities;

(V) Where any single transaction has multiple links and the regulators have effectively regulated one of such links, the cross-border commitments which, as defined by the Foreign Exchange Administration, are not repeatedly brought into the scale and statistical scope, such as the security deposit or the counter-guarantee to be provided by domestic clients as required by the domestic banks upon issuance of a letter of guarantee, issuance of a letter of credit, or disbursement of loans to foreign parties;

(VI) Relevant commitments which, as determined by the Foreign Exchange Administration for other reasons, are not brought into the scope of the foreign exchange administration as a cross-border guarantee. 

Relevant procedures for cross-border receipts and payments shall not be handled in the name of the performance of cross-border guarantees for the relevant commitments which are not brought into the scope of the foreign exchange administration as cross-border guarantees. 

VI. Cross-border guarantees may be classified as financing guarantees or non-financing guarantees. Financing guarantees refer to guarantees provided by the guarantor with respect to the financing payment obligation which derives from the relevant transaction with the general characteristics of the financing contract, including but not limited to ordinary loans, bonds, finance leases, and binding credit limits, etc. Non-financing guarantees refer to the guarantees provided by the guarantor with respect to the non-financing payment obligations which are derived from the transaction without the general characteristics of a financing contract, including but not limited to a bid guarantee, an advance payment guarantee, a deferred payment guarantee, a performance guarantee under the contract for sale and purchase of goods, etc. 

VII. Where the Foreign Exchange Administration carries out verification and inspection of the cross-border guarantee business of domestic institutions, the parties to the guarantee and the domestic banks shall provide the relevant materials as required by the Foreign Exchange Administration. Penalties shall be imposed by the Foreign Exchange Administration in accordance with the Regulations of the People’s Republic of China on Foreign Exchange Administration (the Regulations) on those that fail to handle the cross-border guarantee business in accordance with these Provisions and other relevant provisions. 

(I) Where the debtors violate Article 11(II) of the Provisions on Foreign Exchange Administration for Cross-border Guarantees (the Provisions) by transferring the funds under the guarantee back to the PRC for use, punishment shall be imposed on the guarantors in accordance with Article 41 of the Regulations. 

(II) Punishment shall be imposed in accordance with Article 43 of the Regulations under any of the following circumstances:

1. The guarantors violate Article 8 of the Provisions by handling OLDG business in violation of the laws and regulations and the provisions of the relevant departments;

2. The guarantors violate Article 10 of the Provisions by providing an OLDG beyond the scope permitted by the relevant industrial authorities;

3. The guarantors violate Article 12 of the Provisions by failing to examine the capacity as a debtor, the use of funds under the guarantee, the expected source of the funds for repayment, the possibility of the performance of the guarantee, and the relevant trading background, or by failing to carry out due diligence on the compliance with the relevant domestic and overseas laws and regulations, or failing to supervise, in an appropriate manner, the debtor to use the funds under the guarantee in accordance with the use as declared by the debtor. 

4. The guarantors violate Article 14 of the Provisions by entering into any new OLDG contract without the approval of the Foreign Exchange Administration before recovery of the funds provided under the performance of the guarantee from the debtors;

5. The debtors or the creditors violate Article 17 of the Provisions in the handling of DLOG business beyond the scope specified therein; 

6. Domestic debtors violate paragraph 1 of Article 19 of the Provisions by entering into a new DLOG contract or making any new withdrawal without the approval of the Foreign Exchange Administration before paying off the debt owed to the overseas guarantor;

7. The domestic debtors violate paragraph 2 of Article 19 of the Provisions by having an outstanding principal balance under the performance of the guarantee which exceeds the amount of the net assets as audited at the end of the previous year. 

8. The guarantors or the guaranteed violate Article 27 of the Provisions by entering into cross-border guarantee contracts when they clearly know or ought to know that the obligation to perform the guarantee will definitely be affected. 

(III) Punishment shall be imposed in accordance with Article 47 of the Regulations under any of the following circumstances:

1. The banks violate Article 23(II) of the Provisions and fail to examine the authenticity and compliance of the performance of the guarantee or to retain the necessary materials;

2. The domestic banks violate Article 28 of the Provisions and fail to carry out due diligence on the background of the cross-border guarantee transaction to confirm that the guarantee transaction complies with the laws and regulations of the PRC and these Provisions. 

(IV) Punishment shall be imposed in accordance with Article 48 of the Regulations under any of the following circumstances:

1. The guarantors violate Article 9 of the Provisions and fail to complete the OLDG registration in accordance with the relevant provisions;

2. The guarantors violate Article 13 of the Provisions and fail to handle the OLDG de-registration procedures in accordance with the relevant provisions;

3. The guarantors or counter-guarantors violate Article 15 of the Provisions and fail to handle the registration procedures for external claims in accordance with the relevant provisions. 

4. Domestic financial institutions violate Article 18 of the Provisions and fail to submit the data related to the DLOG business to the Foreign Exchange Administration in accordance with the relevant provisions;

5. The debtors violate paragraph 3 of Article 19 of the Provisions and fail to provide, upon handling the DLOG business, the creditor with authentic and complete information on debt defaults, external debt registration, and debt servicing in previous DLOG business. 

6. The domestic debtors violate Article 20 of the Provisions and fail to handle with the local Foreign Exchange Administration the registration procedures for short-term external debt contracts and the relevant information recording procedures in accordance with the relevant provisions;

7. The parties violate Article 23(III) of the Provisions and fail to complete the foreign exchange registration of cross-border investments in accordance with the relevant provisions;

8. The guarantors violate Article 24 (II) of the Provisions and fail to handle the relevant de-registration procedures with the Foreign Exchange Administration.
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